





Agenda prepared by:
Office of the City Clerk
(925) 779-7009

Regular Meetings:
2nd and 4th Tuesday
of each month

ANTIOCH CITY COUNCIL
SPECIAL MEETING

Council Chambers
200 “H” Street
Antioch, CA 94509

WEDNESDAY
NOVEMBER 1, 2017
7:00 p.m.

7:00P.m. ROLL CALL
PLEDGE OF ALLEGIANCE
PUBLIC COMMENTS
PUBLIC HEARING

1. SECOND EXTENSION OF AN INTERIM URGENCY ORDINANCE ESTABLISHING A
TEMPORARY MORATORIUM ON NON-MEDICAL MARIJUANA USES WITHIN THE CITY
OF ANTIOCH

Recommended Action: It is recommended that the City Council take the following
actions:

1) Accept and approve the report from the City Attorney and
provide direction regarding a permanent ordinance regulating
non-medical marijuana uses; and

2) Adopt the second extension of the interim urgency ordinance
establishing a temporary moratorium on non-medical
marijuana uses. (A 4/5 vote is required for adoption.)

STAFF REPORT
PUBLIC COMMENTS
STAFF COMMUNICATIONS
COUNCIL COMMUNICATIONS
ADJOURNMENT

The City Council meetings are accessible to those with disabilities. Auxiliary aides will be made available
for persons with hearing or vision disabilities upon request in advance at (925) 779-7009 or TDD (925) 779-
7081.
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Memorandum for Al United States Attoeneys Page 4
Subject: Guadance Regardiag Marijpaans Enfoecement

At with e Department's previous stalcments on this subject, this memoesndum is
Eended solely as a gunde 10 the exercise of mmvestigative and prosecutoral discretion, This
memorandum does not alier in 2y way the Department's authority 10 eaforce federal law,
imcluding federal laws relating to marijuses, regardiess of state law. Neither the gaidance berein
noe any stige or Jocal iew provides a legal defense to a violation of federal law, including any
civil or eriminal violation of the CSA. Even in purisdictions with stroeg and effective regulmory
systems, ovidence that particular comduct threatens foderal peiodties will subject that person or
entity to federal enforcement action, based on the circumstances. This memorandem is not
imtended to, does not, and may not be relied upon %o create any rights, substaative or procedural,
enforceable at law by sy party i any matter civil or criminal. 1t applics prospectively o the
oxercise of prosecetarial discretion in futere cases and doct not provide defendants or subjocts of
enforcement action with & basis for reconsidiration of any pending ¢ivil action of ¢rimimal
peosecetion. Finally, sothing Berein precisdes investigalion or prosecution, ¢ven in the absence
of any one of the Bactors Bsiad sbove, in particalar Circumatances where investigation and
presecabion ofherwise scrves an important fedeesl interest

o Mythali Raman
Acting Ass:stast Attoeney General, Craminal Diviscoe

Loretta F. Lynch

United States Atomey

Eastern District of New York

Chair, Avtomey General's Advisory Committee

Michele M. Leonhant
Administrator
Drag Enforcement Admunistration

H. Marshall Jarrctt
Director
Executive Office for United St Attoeneys

Reaald T. Hosko

Assistant Directoe

Criménal lrvestigative Division
Federal Burean of Invessigation
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of the Treasury

Guidance

FIN-2014-G001
Issued: February 14,2014
Subject:  BSA Expectations Regarding Marijuana-Related Businesses

The Finascial Cimes Enforcement Network (“FinCEN") is issuing guidance to clarify Bank
Secrecy Act (“BSA") expectations for fimancial institutions secking 1o provide services 1o
manjuana-related businesses. FinCEN is issuing this guidance m light of recent state instiatives
1o legalize certain manjuana-related activity and related guidance by the U.S, Depariment of
Justice (“"DOJ”) concerning manjuana-related enforcement priorities. This FinCEN guidance
clarifies how financial institutions can provide services 1o marijuana-related businesses
cousistent with their BSA obligations, and aligns the imformation provided by financial
institutions in BSA reports with federal and state law enforcement priorities, This FinCEN
guidance should enhance the availability of financial services for, and the financial transparency
of, marijuana-related basinesses

Marijusna Laws and Law Enforcement Priorities

The Controlled Substances Act (“CSA"™) makes it illegal under federal law 1o manufacture,
distribute, o dispense marijuana.’ Many states impose and enfosce similar prohibitions.
Notwithszanding the federal ban, as of the date of this guidance, 20 states and the District of
Columbea have legalized certain marijuana-relsted activity. In light of these developments, U S,
Department of Justice Deputy Atomey General James M. Cole issued 2 memorandum (the
“Cole Memo™) 10 all United States Attorneys providing updased guidance to federal prosecutors
conceming marijuana enforcement under the CSA.* The Cole Memo guidance applies to all of
DOJ’s federal enforcement activity, including civil enforcement and criminal investigations and
prosecutions, conceming marijuana in all states.

The Cole Memo reiterates Congress's determination that marnijuana s a dangerous drag and that
the illegal distribution and sale of marijuana is a serious crime that provides a significant source
of revenue to large-scale crimenal enterprises, gangs, and cartels. The Cole Memo notes that
DOJ is committed to enforcement of the CSA consistent with those determinations. It also notes
that DOJ is committed 1o using its investigative and prosecutonial resources to address the most

! Controlied Submances Act, 21 US.C § 301, o1 seg

* James M. Cole, Deputy Anemey Geoeral. U S, Department of Jastice. Memoransvm for AN Usited States
Arormeys. Gaidance Regarding Marimona Exforcement (Augest 29, 2015), avalladle ar

bop www justice govisa’opa resowcen/ 305201 1829 1 32756857467 pdf.

o Jeotegey
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sigmificant threats in the most effective, consistent, and rational way. In furtherance of those
objectives, the Cole Memo provides guidance 10 DOJ attomeys and law enforcement 1o focus
their enforcement resources on persons or organizations whose conduct imterferes with any one
or more of the following imponant priorities (the “Cole Memo priorities™) '

e Preventing the distribution of manjuana to minors,

e  Preventing revenue from the sale of manjuana from going to criminal enterprises, gangs,
and canels,

o Preventing the diversion of marjuana from stases where it 15 legal under state law in some
form to other states,

o Preventing state-authorized marijuana activity from being used as a cover or pretext for the
trafficking of other illegal drugs or other illegal activity,

o Preventing violence and the use of fircarms in the cultivation and distribution of marijuana;

e Preventing drugged dnving and the exacerbation of other adverse public health
consequences associated with manjuana use,

e Preventing the growing of manjuana on public lands and the attendant public safety and
enviroamental dangers posed by manjuana production on public lands; and

¢ Preventing manjuana possession or use on federal property,

Concurrently with this FinCEN guidance, Deputy Atormey General Cole is issuing supplemental
guidance directing that prosecutors also consider these enforcement priorities with respect (o
federal mooey laundering, unlicensed money tansmiiter, and BSA offenses predicated on
marijuana-related violations of the CSA.*

This FinCEN guidance clarifies how financial institutions can provide services 10 marijuana-
related businesses consistent with their BSA obligations. In general, the decision 10 open, close,
or refuse any particular account or relationship should be made by each financial institution
based on a number of factors specific 10 that insttution. These factors may include its particular
busaness obgectives, an evaluation of the nisks associated with offering a particular product or
service, and its capacity to manage those nisks effectively. Thorough customer due diligence is a
critical aspect of making this assessment

In assessang the risk of providing services 10 a maripuana-related business, a financial instination
should conduct customer due diligence that mmcludes: (1) venfymng with the appropriate state
authorities whether the business is duly licensed and registered; (13) reviewing the license
application (and related documentation) submitied by the business for obtaining a state license 1o
operste its manjuana-related business, (1h) requesting from state licensing and enforcement
authorities availsble information about the business and related parties; (iv) developing an
understanding of the normal and expected activity for the business, including the types of

' The Cole Momo noies that these enforocment prioeitics sec listad in goncral 1orms; cach cncompasses A varkty of
condact that may ment cnil or crimueal enforcemen of the CSA

* Jamcs M. Cole, Doputy Atiomcy General, U S. Departinent of Jestice, Memorandion v All United Sastes
Assorneyy. Guidance Reparding Marifsena Reloted Fivnancial Crimes (Febeuary 14, 20048)
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products 1o be sold and the type of customers to be served (¢ g., medical versus recreational
customers ), (v) ongoing monitoring of publicly available sources for adverse information about
the business and related parties, (vi) ongoing monitoring for suspicious activity, including foe
any of the red flags described in this guidance, and (vii) refreshing information obtained as pan
of customer due diligence on a peniodic basis and commensurate with the nsk. ' With respect to
information regarding state licensure obtained in comnection with such customer due diligence, a
financial institution may reasonably rely on the accuracy of information provided by state
hcensing authorities, where states make such information available,

As part of its castomer due diligence, a financial institution should consader whether a
marijuana-related business implicates one of the Cole Memo prioritics or violates state law. This
is a particularly important factor for a financial institution 10 consider when assessing the risk of
provading fimancial services 10 a marjuans-related business. Considering thas factor also enables
the financial insttution 1o provide information in BSA reports pertinent 1o law enforcement’s
prioritics. A financial institution that decides to provide financial services to a manjuana-related
business would be required to file suspicious activity reports (“SARs™) as described below,

Sus Activit on uana-Related Businesses

The obligation to file a SAR is unaffected by any state law that legalizes manjuana-related
activity. A financial institution is required 1o file a SAR if, consistent with FieCEN regulations,
the financial inststution knows, suspects, or has reason 10 suspect that a transaction conducted or
anempted by, a1, or through the financial institution: (i) involves funds derived from iliegal
activity or is an attempt to disgwise funds derived from illegal activity, (it) is designed to evade
regulations promulgated under the BSA, or (iii) lacks a business or apparent lawful purpose.”’
Because federal law prohibits the distribution and sale of marijuana, financial transactions
myolving a marjuana-related business would generally involve funds denved from illegal
activity. Therefore, a financial mstitution is required to file a SAR on activity involving a
marijuana-related business (including those duly licensed under stae law), in accordance with
this guidance and FinCEN'’s suspicious activity reporting requirements and related theesholds,

One of the BSA’s purposes 15 10 requare financial mstitutions to file reports that are highly useful
in criminal investigations and proceedings. The guidance below furthers this objective by
assisting fimancial institutions in desermiming how 10 file a SAR that facilitates law
enforcement’s access (o mformation pertinent 10 a priority.

A financial instisution providing financial services to a marijuana-related business that it

reasonably believes, based on its customer due diligence, does not implicate one of the Cole
Memo pnionties or violate state law should file a “Maryguana Limited” SAR. The content of thes

Y See. e 3 CPR § 1020220, Pimancial institutions shall filo with FinCEN, to the extont and in the manmor
roguured, 8 sepont of sny sespacions ramaction selevant 10 3 podstble vielation of law o regulston. A linanciad
intrteton may also Ble with FirCEN a SAR with repect b say sespicious transachion that of believes is relovant 1o

the ponatble veelation of any law of reguletion bat whose repeeting 15 oot regueecd by FirlCEN ecgulations
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SAR should be hmited to the followmg information: (1) identifyaing information of the subject
and relased parties; (i1) addresses of the subject and related parties; (ki) the fact that the filing
mstitution is filing the SAR solely because the subject is engaged in a marijuana-related
business, and (iv) the fact that no additronal suspicsous activity has been wentified. Financial
mstitutions should use the term “MARUUANA LIMITED™ m the narrative section.

A financial institusion should follow FinCEN's existing guidance on the timing of filing
continuing activity reports for the same acuvity nitially reported on a “Marnijuana Limited”
SAR.® The continuing activity report may contain the same limited comtent as the mitial SAR,
plus details about the amount of deposits, withdrawals, and transfers in the account since the last
SAR. However, if, in the course of conducting customer due diligence (including ongoing
monitonng for red Mags), the financial institution detects changes in activity that posentially
implicate one of the Cole Memo priorities or violate state law, the financial institution should file
a “Marijuana Priority” SAR

A financial institution filing a SAR on a marijuana-rekated business that it reasonably beleves,
based on its customer due diligence, mmplicates one of the Cole Memo prionities or violates state
law should file a “Marijuans Priority” SAR. The content of this SAR should include
comprehensive detail in accordance with existing regulations and gusdance. Details particularly
relevant to law enforcement in this comtext include: (1) identifying information of the subject and
related partics; (i) addresses of the subjoct and relasted parties; (i) details regarding the
enforcement priorities the financial institution believes have been implicated; and (iv) dates,
amounts, and other relevant details of fimancial transactions involved in the suspicious activity
Financial institutions should use the term “MARDUANA PRIORITY™ in the narrative section 1o
belp law enforcement distinguish these SARs.

'y ? ~ o --n

If a fimancial institution deems it necessary 10 termanate a relationship with a manjuana-related
business in order to maintain an effective anti-money laundering compliance program, it should

* Froquensty Asked Questions Regardimg the FInCEN Saspicious Acovity Repect (Queston #16), avallable ai:

hegp VU Mincen poncwhatueew hemd ar s bl (provading geidance on e filing tescframe for adesitting a
gombdngmvilynpm).

" FnCEN recopntzcs that a financial instilution fling 2 SAR 00 3 murigsana-rcicd baingss muay not always be
wellposmsoncd 10 desenmine whetber the business sxplicanes oae of dhe Cole Memo priceities or violaies staie law,
and B which werem would be most appropraie 10 inclade (i, “Manjuana Limesod™ or “Marijsass Prarnity™), For
cxample, a fisancial wstitstion could be peovading Scrvices 10 anodher domestic financial institution that, in tem,
provedes firancial sarvices 10 a marnjuana-rokned business. Semibarly. 3 financial mstitution could be peoviding
SENVICes 90 & non-lmaacal cusiomer that peovides poods OF SErvices 10 & manjuana-relascd dusacss (¢.g., 8
commorcal Landiond that koascs proporty 40 # marijuana-sckaiod business) In sach cocumstances wheore services are
being provided sdirectly, ihe fimnctal instingion may file SARSs dusod on extig regulanons and gusdance without
distisguishing botwoen “Mazijuama Lisitod™ and “Marijuama Priooty.” Whether the fimncial institution docides 10
provade Idirect Services bo & s juana-schned business i3 a risk-bused docision 1t depends on & surmber of xclon
specific 10 that imstitution and the rolevamt Circumstances. In making this decision, the institution hould consider
the Cole Memo prionscs, 10 the exient applable.
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filc a SAR and notc mn the narrative the basis for the termmation.  Financial instatutsons should
use the term “MARUUANA TERMINATION™ in the namrative section. To the extent the
financial institution becomes aware that the marijuana-relased business secks w0 move 0 a
second financial nstution, FinCEN urges the first mstitution 10 use Section 3 14(b) volumtary
nformation shanag (if it qualifies) 1o alert the second financial mstitution of potentsal illegal
activity. Sec Section 314(b) Fact Sheet for more information *

Red El ) < Priocite SAR

The followmg red flags indicate that @ manjuana-related business may be engaged n activity that
implicates one of the Cole Memo priorities or violates state law. These red flags indicate only
possible signs of such activity, and also do not constitute an exhaustive list. It is thus important
1o view any red flag(s) in the comtext of other indicators and facts, such as the financial
mstitution’s knowledge about the underlying parties obtained through i1ts customer due diligence.
Further, the presence of any of these red flags in a grven transaction or business amangement
may indicate a need for additional due diligence, which could include seeking information from
other involved Minancial institutions under Section 314(b). These red Mags are based primarily
upon schemes and typologes described in SARS or identified by our law enforcement and
regulatory partners, and may be updated in future gudance,

® A customer appears to be using a state-hoensed marijuana-related business as a fromt or
pretext to lavnder money denved from other cnminal activity (1.¢., not related to
manjuana) or denved from marijuana-related activity not permatted under state law.
Relevamt indicia could include:

o The business receives substantially more revenue than may reasonably be
expected given the relevant limitations imposed by the state in which it operates.

0 The business receives substantially more revenue than sts local competstors or
than might be expected given the popalation demographics

o The business is depositing meore cash than is commensurate wilh the amount of
marjuana-related revenue ot 18 reporting for federal and state tax purposes

0 The business is unable 10 demonstrate that its revenue is denved exclusively from
the sale of marijuana in compliance with state law, as opposed 1o revenue derived
from (1) the sale of other illicat drugs, (i1) the sale of marijuana not in compliance
with stare law, or (1i1) other illegal activity.

o The business makes cash deposits or withdrawals over a short penod of time that
are excessave relative to local competinors or the expected activity of the business,

* Information Sharing Between Firancial btintions: Section 114&(b) Fact Shoet, sveiladle ar,
hup fincen porvisdatutes _regsipateintipd03 1 4o tsheet podf
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o Deposits apparently structured 10 avosd Currency Transaction Report ("CTR"™)
requirements.

o Rapid movement of funds, such as cash deposits followed by immediate cash
withdrawals.

o Deposits by third partics with no apparent connection to the accountholder.

o Excessive commingling of funds with the personal account of the business's
owner(s) or manager(s), or with accounts of seermingly unrelated businesses.

o Individuals conducting transactions for the business appear 10 be acting on behalf
of other, undisclosed parties of interest.

o Fmancial statements provided by the business 10 the financial institution are
inconsistent with actual account activity,

o A surge m activity by third parties offering goods or services to mamuana-related
businesses, such as equipment suppliers or shipping servicers.

The business 1s unable to produce satisfactory documentation or evadence 1o demonstrate
that it is duly licensed and operating consistently with state law.

The business is unable 1o demonstrate the legitimate source of significamt outside
mvestments

A customer secks 10 conceal or disguise involvement in manjuana-related business
activity. For example, the customer may be using a business with a non-descript name
(e.g, a “consultng.” “holding,” or “management” company) that purporns to engage in
commercial activity unrelated to marijuana, but is depositing cash that smells like
marjuana.

Review of publicly available sources and databases about the business, its owner(s),
manager(s), or other related parties, reveal negative information, such as a criminal
record, involvement in the illegal purchase or sale of drugs, violence, or other potential
connections to illicit activity.

The business, its owner(s), manager(s), or other related parties are, or have been, subject
to an enforcement action by the state or local authorities responsible for administering or
enforcing marnjuana-related laws or regulations.

A manjpuana-related business engages in itemational or interstate activity, including by
receiving cash deposits from locations outside the state in which the business operates,
making or receiving frequent or large interstate transfers, or otherwise transacting with
persons or entities located in different states or countries,

Colorado’s Legalization of Marijuana and the Impact on Public Safety:
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o The owner(s) or manager(s) of a mamuana-related business reside outside the state in
which the business s located.

¢ A manjuana-related business is located on federal property or the marijuana sold by the
business was grown on federal propenty

¢ A marjuana-related business's proximity 10 a school is not compliant with state law.

¢ A manjuana-related busingss purporting to be a “noa-profit” 18 engaged in commercial
activity imconsistent with that classification, or is making excessive payments 1o its
manager(s) or employee(s)

Currency Transaction Reports and Form 8300

Financial instustions and other persons subject 1o FInCEN's regulations must report currency
tramsactions in connection with manjuana-related businesses the same as they would in any other
context, consistent with existing regulations and with the same thresholds that apply. For
example, banks and money services businesses would need to file CTRs an the recept or
withdrawal by any person of more than $10,000 in cash per day. Similarly, any person or entity
engaged in a non-financial trade or business would need to report transactions in which they
receive more than $10,000 in cash and other monetary instraments for the purchase of goods or
services on FinCEN Form 8300 (Report of Cash Paymsents Over $10,000 Recerved in a Trade or
Business). A business engaged in marjuana-related activity may not be treated as a non-listed
business under 31 CFR. § 102031 5eX8), and therefore, is not eligible for consideration for an
exemption with respect 10 a bank’s CTR obligations under 31 CF.R. § 1020.315(bX6).

FinCEN's enforcement prionties in connection with this guidance will focus on matters of
systemic or significant failures, and not isolated lapses in technical compliance. Financial
mstitutions with questions about this gmdance are encouraged to contact FinCEN's Resource
Center at (800) 767-2825, where industry questions can be addressed and monitored for the
purpase of providing any necessary additional gusdance

~)
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US. Department of Justice
@ Office of the Deputy Anomey Geseral

w [ayeery Anevrm s Sehngrm JAC WM

October 19, 2109

MEMORANDUM S'I-AU 1D UNITED STATES ATTORNEYS
FROM: David W.

Deputy Anoreey Geseral

SUBJECT: [Investigations and Prosecsions in States

This memorandum provides clarification and guidance o federl prosecutors in States
that have enacted laws authorizing the medical use of marijuana. These laws vary in their
substantive peovisions and in the extent of state regulatory oversight, both among the coacting
States and semong local junisdictions within ®hose Stases. Rather than developang differcnt
guidclines for every possible variant of state and local law, this memsorandum provides saifons
guidence o focus foderad investigations and prosecutions in these Stases on cure federal
eaforcement prionsics

The Degurtment of Justice is commined 10 the enforcement of the Comrolied Substances
Act in all Seates. Congress bas determined that marijuma is 2 dangerous dnag, aed the sliegal
distribution and sale of marijusma Is a seriows coime and provides 3 sgaificant source of revenue
10 largo-scale criminal emerprises, gangs, and canels. One timely example undencoses the
importance of cur effoets 1o prosecute sigaificant manjesna traflickers: marijusna distribution in
the United States remains the sisgle lazpeat source of rovenne for the Mexican cartels.

Ihe Departsnent is also committed 30 making officiont and rational use of its heaiied
investigative and prosecutorial resources. In general, United Stales Attomneys ase vested with
“plenary authotity with regaed 10 foderal criminal matsers™ within thelr districts. USAM 9-2.001,
In exercising this suthonity, United States Atteencys ase “iavestod by statete snd delegation from
the Attorsey Goneral with the broadest discretion in the exercise of such ssshority.” & This
authority should, of course, be exercised cosrsiment with Department peioritics and guidamoe.

The prosecution of significent taffickers of illegal drugs, including marijuama, and the
disruption of {llegal dreg marsfacturiog ssd rafficking networks contimaes to be 2 core prionity
im the Departmen:’s efforms against sarootics and dungerous drugs, and the Department's
investigative sad prosecaionial resources should be diroctod towards these objectives. Asa
pencral magier, pursuit of these pricritics shosdd not focus federal resources ks your Suates oa
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Memonndum for Selected United States Attormeys Page 2
Subject: lavestigations und Prosecutions in States Authorizing the Medical Use of Marijwana

individuals whose actions are in chear and unambiguous compliance with existiog state lawy
peoviding foe the medical use of marjuana. For example. peosecution of individuals with cascer
o2 other serious |llaesses who use manijuana as part of a recommended treatmwent regimen
consistent with applicable state law, or those carcgivers ia cloar and unambiguous compliance
with existing state kaw who provide such individusls with marijuana, is unlikely 1o be an cfficient
we of kmited faderal resources. O the other hasd, prosccution of coesmsercial enteeprises that
walawfially market and sell marjuans for profit contisecs 10 be an enforcement priority of the
Department. To be sure, claims of compliance with st31¢ o local law may mask operations
inconsistent with the tormes, conditions, o puepases of those laws, and foderal law enfoscement
shondd mot be detorred by sach assertions when atherwise purseing the Department’s core
enforcoment prioritios.

Typecally, when sy of the folbowing characteristios is peesent, the conduct will not be in
<lear and unambiguous compliance with applicable state Jaw and may indicate illegal drog
trafficking activity of potential foderal interest:

unlawfol possession of unlaaful wse of fircarms;

viokence,

sakes o minoes,

financial mod msarketing activitics macomesient with the tomes, coaditionns, or perposes of
stado law, including evidonos of moncy lssndcring activity andor financial gains or
oxeossive amounts of cash incossistent with purpericd compliance with state or local law;
amounts of marijuama inconsistont with purported compliance with state or local law;

o ilbegal possession or sade of other controlled substances; or

o 1ies 10 other criminad enterprises.

L

Of course, no State can suthorize violations of federal law, and the list of factors above is
not evendad to describe exhauively whes a foderal prosecution may be warrsased
Accordagly, in prosecutions under the Controlled Substances Act, foderal prosocutons are not
expected 1o charge, prove, or otherwise ostablinh any state linw violations. Indeed, this
memonndum docs 0ot alter i any way the Depantment”s authority to enforce federal law,
i=xluding laws prohibiting the manufacture, production, distribution, pessession, or use of
marguana on foderal peoperty. This guidance segarding resosrce allocation does not “legalize™
maryuana or provide a legal defense 10 a violation of federal kaw, nor is it intended to orcate any
privileges, benefits, or rights, substantive or procedural, enfoeceable by sy individual, panty oe
wilnoss in any administrative, civil, or criminal matier. Nor does ¢lear and ceambipeous
compliance with state law or the absence of one or all of the sbove fectons creale a kegal defense
10 a viclation of the Controlled Sedstances Act. Rather, this memorandums is inmtended solcly & a
guide to the exercise of investigazive and prosccutonial discresion.
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Memwoeandum for Selectad United States Attoencys Page 3
Sebject: Investigations sed Prosccutions in Swutes Authorizing the Modical Use of Marijuana

Finalty, nothing herein preciades investigation or peosecunion where there s a reasonable
bagis to believe thae compliance with state law is being invoked as a peetext for the preduction or
distribution of manjuana for purposcs not authorized by state law. Nor does this guidssce
prechade investigation of prosecution, oven when there is ¢lear and ssambipuous complsance
with existing state Jaw, in particelar circumstances whore Ivestigation of prosccution ofherwise
serves ampovtant foderal inlorests

Your offices should contimue 10 review maripaans cases for prosecution on a case-by~<ase
benks, consistent with the pusdance om resource allocation and foderal priorities set foath herein,
the considerataon of roguests for foderal wssivtance from state aod local law enforcement
mahorities, and the Prisciples of Foderal Prosecution

¢ Al Unised States Altorneys

Laswsy A. Brever
Assistant Attormey General
Crimvinal Division

B Todd Jones

United Stnes Anoeney

Desanict of Misnesota

Chair, Amomcey General's Advisery Comamatice

Michele M. Looshan
Acting Administrator
Drug Enforcoment Administration

M. Mazshall Jarrett
Director
Executive Office for United Ssates Attoeney's

Kevin L. Perkins
Assivtant Director
Criminal Investigative Division
Foderol Buresa of Invessigation
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ATTACHMENT C

STAFF REPORT TO THE CITY COUNCIL

DATE: Regular Meeting of December 13, 2016
TO: Honorable Mayor and Members of the City Council

SUBMITTED BY: Michael G. Vigilia, City Attorney /V‘f/
Forrest Ebbs, Community Development Director

SUBJECT: Extension of an Interim Urgency Ordinance Establishing a
Temporary Moratorium on Non-Medical Marijuana Uses within the
City of Antioch

RECOMMENDED ACTION
It is recommended that the City Council take the following actions:

1) Accept and approve the report from the City Attorney and Community
Development Director and provide direction regarding a permanent ordinance
regulating non-medical marijuana uses; and

2) Adopt the extension of the interim urgency ordinance establishing a temporary
moratorium on non-medical marijuana uses. (A 4/5 vote is required for
adoption.

STRATEGIC PURPOSE

This item will support the City’s Crime Reduction Strategy. It also supports Strategy C-2
Blight Reduction by creating resources to address areas that experience nuisance
conditions.

FISCAL IMPACT
No fiscal impact related to this item.

DISCUSSION

Pursuant to Government Code section 65858(a) the City Council adopted an interim
urgency ordinance establishing a temporary moratorium on non-medical marijuana uses
during the regular City Council meeting of November 8, 2016. The moratorium took
effect immediately and will expire on December 23, 2016. Pursuant to Government
Code section 65858(d), 10 days prior to the expiration or any extension of an interim
ordinance, the City Council must issue a written report describing the measures taken to
alleviate the conditions which led to the adoption of the interim ordinance. This report
by staff, if approved by the City Council, shall serve as the report issued pursuant to the
Government Code.
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Proposition 64

Proposition 64, known as the Control, Regulate, and Tax Adult Use of Marijuana Act
("AUMA” or “Act”), was approved by the voters on November 8, 2016 and took effect on
November 9. The AUMA has legalized non-medical marijuana use, possession and
cultivation by persons 21 years of age or older. The AUMA has also established a
regulatory framework for commercial non-medical marijuana activities. However the
state will not begin issuing licenses to businesses until January 1, 2018.

In order to preserve local control to the greatest extent possible and allow staff sufficient
time to act upon direction from the City Council in drafting a permanent ordinance, staff
recommends extension of the interim urgency ordinance that establishes a moratorium
on non-medical marijuana uses. The moratorium specifically prohibits the following
non-medical marijuana activities for personal use: outdoor cultivation for personal use,
indoor cultivation for personal use that does not comply with state law. The following
commercial non-medical marijuana uses are prohibited by the moratorium: cultivation;
manufacture; testing; retail; distribution/delivery; microbusiness; and any commercial
marijuana activity that may be licensed by the state.

Measures Taken to Alleviate the Condition Requiring Adoption of the Interim
Ordinance

The enactment of the temporary moratorium was necessitated by the absence of
explicit regulations within the Antioch Municipal Code addressing non-medical
marijuana uses. Since the enactment of the moratorium on November 8, staff has
begun the process of evaluating regulatory options with respect to non-medical
marijuana uses with the assistance of outside legal counsel. In order to draft permanent
regulations, Council direction is sought on the following issues:

e Personal Cultivation
o To what extent shall the City ban or allow private outdoor cultivation for
personal use? If outdoor cultivation is allowed, what regulations should be
imposed?
o What regulations should be imposed on private indoor cultivation for
personal use since the AUMA does not allow a total ban?

e Commercial Marijuana Activities

o Shall the City prohibit all commercial marijuana activities, as allowed by
the AUMA?

o If the City chooses to allow commercial marijuana activities, which
activities will be allowed? What types of regulations should be placed on
allowed marijuana land uses? What type of local permit or permits will be
required? How will the City process land use applications? What type of
local taxes and/or fees should be imposed?
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e Marijuana Deliveries

o Shall the City prohibit marijuana deliveries that begin or end within the
City’s boundaries? The AUMA and the Medical Cannabis Regulation and
Safety Act (MCRSA) allow cities to enact such prohibitions. However, a
city may not prevent a delivery service from using public roads to simply
pass through its jurisdiction.

o If deliveries are allowed, should they be limited to medical marijuana
deliveries?

Status of Non-Medical Marijuana Uses in Neighboring Cities
Staff has reached out to counterparts in Pittsburg, Oakley and Brentwood regarding
those cities’ respective positions regarding non-medical marijuana uses. Their current
positions are as follows:

e Brentwood —Ban on cultivation, dispensaries and delivery.

e Oakley — Ban on cultivation, dispensaries and delivery.

e Pittsburg — Ban on non-medical marijuana to the fullest extent allowed by Prop.

64 and adopted regulations on indoor cultivation as allowed by Prop. 64.

Extension of Urgency Ordinance

Government Code sections 36937(b) and 65858 authorize the enactment of an interim
urgency ordinance for the immediate protection public health, safety and welfare to
prohibit any uses that may be in conflict with a contemplated general plan, specific plan,
or zoning proposal that the legislative body, planning commission or the planning
department is considering or studying or intends to study within a reasonable time. The
legalization of recreational marijuana in California by Proposition 64 poses a significant
and imminent public health and safety threat that must be addressed, see Attachment
B.

The temporary moratorium enacted on November 8, 2016 will expire on December 23,
2016. Pursuant to Government Code section 65858(a) the moratorium may be
extended for an additional 10 months and 15 days upon a 4/5 vote of the Council. Staff
will return with a proposed permanent ordinance prior to the expiration of this extension
based on direction given by the Council during this meeting. The permanent ordinance
will initially be presented to the Planning Commission since the proposed regulations
will involve land use and zoning regulations which are required by state law to be
reviewed by the Planning Commission.

Pursuant to Government Code section 65858(d), 10 days prior to the expiration or any
extension of this moratorium, staff will provide the City Council with a written report
describing the measures taken to alleviate the conditions which led to the adoption of
the urgency ordinance.

ATTACHMENTS

A. Interim Urgency Ordinance

B. Staff report and supporting materials from November 8, 2016 City Council meeting
establishing temporary moratorium on non-medical marijuana uses.




ATTACHMENT “A”

ORDINANCE NO.

ADOPTION OF AN INTERIM URGENCY ORDINANCE OF THE CITY COUNCIL OF
THE CITY OF ANTIOCH EXTENDING A TEMPORARY MORATORIUM ON NON-
MEDICAL MARIJUANA USES WITHIN THE CITY OF ANTIOCH PENDING
COMPLETION OF AN UPDATE TO THE CITY’S ZONING ORDINANCE

The City Council of the City of Antioch does ordain as follows:
SECTION 1. Authority. This ordinance is adopted pursuant to the authority of Section

36937(b) and 65858(a) of the Government Code of the State of California, the Antioch
Municipal Code, and the laws of the state of California.

SECTION 2. Findings. The City Council of the City of Antioch hereby finds,
determines and declares as follows:

A. The City of Antioch may make and enforce all laws and regulations not in
conflict with the general laws, and the City holds all rights and powers established by
state law.

B. Proposition 64, known as the Control, Regulate, and Tax Adult Use of
Marijuana Act (“AUMA” or “Act”), was adopted by the voters on November 8, 2016 and
took effect on November 9. The AUMA has decriminalized under state law recreational
marijuana use, cultivation, and distribution and further established a licensing program
for non-medical commercial cultivation, testing, and distribution of non-medical
marijuana and the manufacturing of non-medical marijuana products. However, such
licenses will not be issued at least until 2018.

C. The City of Antioch currently bans medical marijuana dispensaries and
prohibits cultivation of marijuana for medical, non-recreational use pursuant to Title 5,
Chapter 21 of the Antioch Municipal Code.

D. The Antioch Municipal Code does not have express provisions regarding
non-medical marijuana uses such as cultivation for personal use, commercial
cultivation, manufacturing, testing, distribution, delivery and retail sales. As a result, the
City Council adopted an Interim Urgency Ordinance on November 8, 2016 establishing
a temporary moratorium on non-medical marijuana uses in the City of Antioch.

E. During the past several years, the City faced similar land use impacts and
criminal activity related to medical marijuana uses, leading the City to adopt a temporary
moratorium and eventually regular ordinances to address those issues.

F. It is reasonable to conclude that non-medical marijuana uses would cause
similar adverse impacts on the public health, safety, and welfare in Antioch.



G. Despite the City’s ban on non-medical marijuana uses and state criminal
statutes related to marijuana cultivation and possession, the Antioch Police Department
has encountered eight (8) illegal marijuana grows, seized 2,478 marijuana plants and
12,153.1 grams of processed marijuana since the beginning of 2016. An excerpt of the
report is attached to the staff report presented to the City Council with this ordinance
and is on file with the City Clerk.

H. The cultivation of marijuana for personal use has the potential to lead to
nuisances and criminal activity. Growing marijuana plants emit an odor that can be
noxious and can interfere with the quiet enjoyment of neighboring properties. Also,
marijuana cultivation can be attractive to burglars seeking to steal the plants, which can
lead to violent confrontations with property owners.

l. It is imperative that the City retain local land use control over non-medical
marijuana cultivation. Several California cities and counties have experienced serious
adverse impacts associated with and resulting from medical marijuana dispensaries and
cultivation sites. According to these communities and according to news stories widely
reported, medical marijuana activities have resulted in and/or caused an increase in
crime, including burglaries, robberies, violence, and illegal sales of marijuana to, and
use of marijuana by, minors and other persons without medical need in the areas
immediately surrounding such medical marijuana activities. There have also been large
numbers of complaints of odors related to the cultivation and storage of marijuana.

J. A California Police Chiefs Association compilation of police reports, news
stories, and statistical research regarding crimes involving medical marijuana
businesses and their secondary impacts on the community is contained in a 2009 white
paper report which is attached to the staff report presented to the City Council with this
ordinance and is on file with the City Clerk.

K. The Police Foundation and the Colorado Association of Chiefs of Police
issued a 2015 report entitled “Colorado’s Legalization of Marijuana and the Impact on
Public Safety: A Practical Guide for Law Enforcement,” which outlined many of the
summarize the numerous challenges faced by law enforcement when enforcing the
laws surrounding legalization, to document solutions that have been proposed and put
into effect, and outline problems that still need to be addressed; a copy of this
memorandum is attached to the staff report presented to the City Council with this
ordinance and is on file with the City Clerk.

L. In order to protect the public health, safety, and welfare, the City Council
desires to amend the Municipal Code to address, in express terms, non-medical
marijuana uses. In the wake of the adoption of Proposition 64, the City Council hereby
determines that the Municipal Code is in need of further review and revision to protect
the public against potential negative health, safety, and welfare impacts and preserve
local control over non-medical marijuana establishments. Marijuana currently is
prohibited under federal law as a controlled substance.



M. Proposition 64 expressly preserves local jurisdictions’ ability to adopt and
enforce local ordinances to regulate non-medical marijuana establishments including
local zoning and land use requirements, business license requirements, and the ability
to completely prohibit the establishment or operation of one or more types of non-
medical marijuana businesses.

N. Proposition 64 further recognizes the City’s ability to completely prohibit
outdoor planting, harvesting, cultivation or processing of non-medical marijuana for
personal use, and the City’s ability to regulate indoor cultivation for personal use.

O. The City did not take a formal position on Proposition 64 but in order to
preserve local control, the City confirms that such non-medical marijuana is prohibited
within the City to the fullest extent permitted by law.

P. A permanent ordinance is necessary to address the public health and safety
issues related to non-medical marijuana uses. Subsequent to the City Council’s
adoption of the interim urgency ordinance establishing a temporary moratorium on non-
recreational marijuana uses on November 8, 2016, staff has begun to develop options
for a permanent ordinance. However, the compacted time frame between now and the
expiration of the initial 45-day moratorium on December 23, 2016 does not provide
sufficient time to consider and adopt a regular zoning code amendment, which includes
public notice, consideration by the Planning Commission, and first and second reading
before the City Council. Consequently, an extension to the interim prohibition on
cultivation of non-medical marijuana for personal use, commercial cultivation,
manufacturing, testing, distribution, delivery and retail sales and the issuance of any
permits and/or entitlements relating to such uses is necessary for an additional period of
10 months and 15 days. The loss of local land use control over marijuana cultivation
would result in a current and immediate threat to the public health, safety, and welfare.

Q. Government Code sections 36937 and 65858 authorize the adoption of an
interim urgency ordinance to protect the public health, safety, and welfare, and to
prohibit land uses that may conflict with land use regulations that a city’s legislative
bodies are considering, studying, or intending to study within a reasonable time.

R. Failure to extend this moratorium could impair the orderly and effective
implementation of contemplated amendments to the Municipal Code.

S. The City Council further finds that this moratorium is a matter of local and City-
wide importance and is not directed towards any particular person or entity that seeks to
cultivate marijuana in Antioch.















SECTION 7. Report of Interim Moratorium. Pursuant to Government Code section
65858(d), 10 days prior to the expiration or any extension of this Interim Ordinance, the
City Council will issue a written report describing the measures taken to alleviate the
conditions which led to the adoption of this Interim Ordinance.

SECTION 8. Declaration of Urgency. This ordinance is hereby declared to be an
urgency measure necessary for the immediate protection of the public health, safety
and welfare. This Council hereby finds that there is a current and immediate threat to
the public health, safety and welfare. The reasons for this urgency are declared and set
forth in Section 2 of this Ordinance and are incorporated herein by reference.

SECTION 9. Publication; Certification. The City Clerk shall certify to the adoption of
this Ordinance and cause same to be published in accordance with State law.

| HEREBY CERTIFY that the foregoing Interim Urgency Ordinance was
introduced and adopted as an urgency measure pursuant to the terms of California
Government Code Sections 36937(b) and 65858(a) at a regular meeting of the City
Council of the City of Antioch on the 13th day of December, 2016, by the following vote:
AYES:
NOES:
ABSENT:

ABSTAIN:

Sean Wright, Mayor of the City of Antioch

ATTEST:

Arne Simonsen, City Clerk of the City of Antioch
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